COMMERCIAL BUILDING TAX DEDUCTION COALITION
c/o National Electrical Manufacturers Association (NEMA)

1300 North 17th Street, Suite 1752, Arlington, VA 22209
November 7, 2007

The Honorable Eric Solomon

Assistant Secretary (Tax Policy)

United States Treasury Department

1500 Pennsylvania Avenue, N.W. 

Washington, D.C. 20220

The Honorable Donald Korb 

Chief Counsel of the Internal Revenue Service

Room 3026

Internal Revenue Service 

1111 Constitution Avenue, N.W. 

Washington, D.C. 20224

Dear Sirs,

We note that the Priority Guidance Plan for 2007-2008 includes an item entitled “Guidance under section 179D, amplifying Notice 2006-52, on the deduction for energy        efficient commercial buildings.”  We are pleased that the Treasury Department and the Internal Revenue Service (IRS) have decided to issue additional guidance with respect to the energy efficient commercial building tax deduction of section 179D.  Additional guidance will facilitate the implementation of this important energy-saving tax incentive and further Congressional intent.  

The attached list of associations and firms are dedicated to the goal of energy saving.
  We have been closely involved in the legislative efforts that led to the enactment and extension of section 179D.  We have formed a coalition that monitors developments, and provides a forum to discuss the various issues, associated with section 179D.  In this process, we have fielded numerous questions and comments from association members and energy and tax practitioners regarding the implementation of qualifying property and have hosted and participated in seminars that have addressed practical issues underlying section 179D.  Thus we believe we can provide insightful comments regarding issues that should be addressed in published guidance.  It is with this perspective that we respectfully provide the following comments. 

Government buildings

Section 179D(d)(4) provides that in the case of government buildings, the Secretary of the Treasury is to issue guidance that allows the allocation of the section 179D deduction to the person primarily responsible for designing the energy efficient property in lieu of the owner of the property.

The purpose of the governmental body flow-through provision is to provide a benefit to public agencies (roughly parallel to the tax benefit to private building owners) as an incentive for them to invest in energy efficiency in new public buildings and energy-efficient improvements in existing public buildings.  We strongly support this goal.

Notice 2006-52 does not address the treatment of government buildings.  Published guidance should clarify the application of section 179D to government buildings.  Specifically, such guidance should clarify (1) who is the "person primarily responsible for designing the property" and entitled to the tax benefit; (2) how such person treats the allocation of the benefit; and (3) how the allocation should be administered. 
Allocation to “person primarily responsible”

Published guidance should define the "person primarily responsible for designing the property" (hereinafter, “responsible person”) as the person who provides qualified energy services to the governmental body.  In the case of new building construction or major renovation, such person generally would include an architect or engineer of record or design-build firm that provides qualified energy services.  In the case of a retrofit of an existing building, such responsible person generally may also include be an energy services company, utility company or licensed professional providing qualified energy services.  We suggest that the qualified person be designated by a representative of the governmental body.
Qualified energy services include designing, specifying, installing, or assuring the performance of the energy efficient commercial building property associated with the expected energy savings.  Examples of such services include: additional energy-saving design or engineering services associated with the energy saving targets, post-construction building performance commissioning services, or documentation of the design to qualify the building for certification under the LEED rating system (U.S. Green Building Council's Leadership in Energy and Environmental Design).

Energy efficient commercial building property generally will affect three different subsystems of a building—lighting, HVAC and the envelope. Each of the three subsystems is likely to involve a different person providing the qualified energy services. The government agency should be able to designate a different person for each of the subsystems for which a deduction is being claimed, if they so choose. 

 In some instances, more than one person will be responsible for providing qualified energy savings to a governmental body with respect to a specific project, even if it involves only one subsystem.  In addition, an energy-saving plan may involve design, implementation and monitoring services, each provided by a different person. Thus, published guidance should allow a governmental body to allocate the tax deduction among such persons, in proportion to their contribution to the project producing the energy savings.  An allocation may not act to subsidize work performed that is not related to the energy efficiency.

Treatment by “responsible persons”

A nongovernmental owner of a building that qualifies for the section 179D deduction will claim the benefit in the year the property is placed in service and will “recapture” the deduction over the recovery period applicable to the property through a reduction in the adjusted basis of the property and resulting reduced depreciation deductions.  From a tax policy perspective, the allocation of the section 179D deduction to a responsible person should take into account this “recapture.” 

The responsible persons to whom the deduction is allocated should be entitled to the deduction in the year in which the energy efficient commercial building property is placed in service.  In order to most accurately replicate the “recapture” effects applicable to a taxable building owner under section 179D, a responsible person should then have income inclusions over the recovery period of the property (generally, ratably over 39 years).   

Requiring income inclusions over 39 years will present some administrative difficulties.  As an alternative, published guidance could require a responsible person to reduce the adjusted tax basis of depreciable property used in his or her trade or business.  Issues would arise if the responsible person does not sufficient basis in such property.  In these cases, such excess could be included in gross income ratably over a period of time fixed by published guidance. 

As another alternative, published guidance could allow a responsible person to claim a reduced deduction in the year the property is placed in service with no subsequent “recapture” effects.  The reduced deduction would an amount equal to the present value of the benefit provided by section 179D, i.e., the current value of the full deduction reduced by the present value of what otherwise would be foregone depreciation over the recovery period applicable to commercial buildings (39 years).       

Reporting requirements

Published guidance should provide the manner, if any, in which governmental bodies shall report to responsible persons the amount of the deduction allowed the person and the taxable year in which the deduction is allowed.  Similarly, the guidance should provide how the responsible person reports the deduction on its tax return as well as reduces the basis of depreciable property and/or includes amounts in income.

Qualified individuals

Section 179D(d)(6) and section 4 of Notice 2006-52 provides that a qualified individual must certify that a building meets the requirements of section 179D(c)(1).  Notice section 5.05 defines a “qualified individual” as an engineer or contractor that is properly licensed as a professional engineer or contractor in the jurisdiction in which the building is located. This definition implies a State or local licensing procedure or arrangement.  We recommend that the qualifications be expanded to include professionals recognized by a certain specific national certification bodies. 

Specifically, qualified individuals should include individuals designated as Lighting Certified (LC) by the National Council on Qualifications for the Lighting Professions and Certified Lighting Management Consultant (CLMC) as designated by the inter-National Association of Lighting Management Companies (NALMCO), (with respect to the deduction available for lighting systems); Certified Energy Managers (CEMs) as designated by the Association of Energy Engineers; and LEED Accredited Professionals (APs) as designated by the U.S. Green Buildings Council.  These organizations are nationally recognized as leaders in energy efficiency and provide extensive energy training programs with respect to their professional designations.  These training programs provide designated individuals with an even greater depth and breadth of knowledge with respect to energy savings than will the requirements for engineers and contractors to be licensed by State or local jurisdictions under the Notice.   

Providing a national certification program will provide consistency in the application and implementation of section 179D among taxpayers.  In addition, a national certification program will allow taxpayers with a national presence (e.g., a nationwide chain of retail stories or a REIT with rental properties throughout the country) to employ a single firm or association with national accreditation to determine the applicability of section 179D consistently among all their sites.

“Computational” versus “prescriptive” methodologies

Section 179D provides two methodologies for determining whether a commercial building or a subsystem of a building (i.e., interior lighting, HVAC or envelope) meets the energy saving targets.  Under one methodology, applicable to a whole building or any of the three subsystems, the taxpayer calculates its anticipated energy and power usage and costs relative to the energy and power usage and costs for a reference building that meets the minimum requirements of ASHRAE Standard 90.1-2001 (the “computational method”).  The computational method is described in sections 2.02(1)(a) and 2.03(1)(a) of Notice 2006-52, involves complex computations (generally described in section 3 of the Notice), and requires the use of computer software to determine or verify energy and power usage or costs.

Section 179D(f) and section 2.03(1)(b) of Notice 2006-52 contain an alternative method (the “prescriptive method”) for determining whether lighting subsystems qualify for the partial deduction provided by section 179D(d)(1)(A).  Under the prescriptive method, a lighting system qualifies if it results in certain reductions in lighting power densities; has certain controls, circuiting and bi-level switching; and meets certain minimum lighting levels. The prescriptive method for lighting is described as an “interim rule” in section 179D and the Notice, generally does not require the complex computations described in section 3 of the Notice, and generally does not require the use of computer software to determine qualification.

The prescriptive method applicable to lighting was designed to approximate the energy saving provided through the computational method.  Experience has shown that most lighting professionals attempting to implement section 179D have found the prescriptive method easier to understand and apply.  

Section 179D(d)(1)(B) provides that the Secretary of the Treasury, in consultation with the Secretary of Energy, has the authority to modify the lighting prescriptive method and apply prescriptive methods for the other two building subsystems.  We urge the Treasury and the IRS to consult with the Department of Energy and industry representatives to develop prescriptive methods for HVAC and the building envelope.  Promulgation of workable prescriptive rules will simplify the implementation of section 179D to the HVAC and envelope subsystems and result in increased energy savings. They also provide a more equitable and understandable basis for assessing whether the 50% savings target is made on a single-system project that the current guidance’s suggestion that the 50% goal simply be divided in three.
  
We also have some suggestions with respect to the prescriptive method as it applies to lighting.  Notice 2006-52 describes the lighting prescriptive method as an “interim” rule.  Although the same language is used in section 179D, use of the term “interim” is confusing to nontax professionals, some of whom believe the prescriptive method currently is unavailable or will become unavailable at some point. We understand that Secretary of the Treasury has the authority to eliminate the prescriptive rule for lighting.  For purposes of simplification, we urge that the rule be retained permanently even if the computational method is modified, and that the published guidance should lift or clarify the “interim” tag used in the Notice as soon as possible to avoid the current confusion.


The prescriptive rule contains a requirement that the lighting subsystem that requires the provision of bi-level switching in certain room occupancies.  This requirement was added to supplement the energy savings derived from the reduction in lighting power densities.  However, implementing bi-level switching has proved problematic in certain instances, such as in parking structures, and structures where bi-level switching is impractical and unnecessary. 
We recommend that published guidance provide an additional prescriptive method for lighting that eliminates the bi-level switching requirement, and increases the required reduction in lighting power densities to compensate for any loss of energy savings.  Specifically, we recommend that bi-level switching should not be required if lighting power density reductions are 50 percent or more below Tables 9.3.1.1 or 9.3.1.2 of Standard 90.1-2001 (as opposed to the current 40 percent or more).  Similarly, the lighting power density reduction for the lower bound of the partial deduction would be increased to 37.5 percent. This recommendation is consistent with what is done in Section 179D(f)(1) for warehouses and also with the lighting control credits in the reference document for energy calculations, the 2005 California Nonresidential Alternative Calculation Method Approval Manual.
Other energy saving design methods and technologies

Section 179D(d)(2) provides that the Secretary of the Treasury, in consultation with the Secretary of Energy, shall promulgate regulations that describe in detail methods for calculating and verifying energy and power consumption and cost, based on the provisions of the 2005 California Nonresidential Alternative Calculation Method Approval Manual.  In addition, the legislative history to section 179D provides that the calculation methods are to provide appropriate calculated energy savings for design methods and technologies not otherwise credited in either Standard 90.1-2001 or in the 2005 California Nonresidential Alternative Calculation Method Approval Manual, including the following: natural ventilation; evaporative cooling; automatic lighting controls such as occupancy sensors, photocells, and timeclocks; daylighting; designs utilizing semi-conditioned spaces that maintain adequate comfort conditions without air conditioning or without heating; improved fan system efficiency, including reductions in static pressure; advanced unloading mechanisms for mechanical cooling, such as multiple or variable speed compressors; on-site generation of electricity, including combined heat and power systems, fuel cells, and renewable energy generation such as solar energy; or 

wiring with lower energy losses than wiring satisfying Standard 90.1-2001 requirements for building power distribution systems. 


Published guidance should provide methods for how the energy savings for design methods and technologies described in legislative history should be taken into account.  We understand that the expertise for this issue primarily resides in the Department of Energy, rather than the Department of Treasury or the IRS, and we look forward to working with DOE to provide workable solutions to fulfill Congressional intent with respect to these additional energy saving measures. 

****************************************

Again, thank you for the opportunity to comment on potential published guidance to supplement Notice 2006-52.  If you have any questions regarding this submission, do not hesitate to contact the undersigned, members of the coalition (attached), or Joe Mikrut of Capitol Tax Partners (tax counsel to NEMA and the coalition) at 202-289-8700.

Sincerely, 
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Kyle Pitsor

Vice President Government Relations

National Electrical Manufacturers Association (NEMA)

     On Behalf of the Commercial Building Tax Deduction Coalition Members

Attachment:   Coalition Members

cc:

Mr. Michael Desmond

Tax Legislative Counsel

Department of Treasury

1500 Pennsylvania Avenue, N.W. 

Mr. John Parcell

Deputy Tax Legislative Counsel

Department of Treasury

1500 Pennsylvania Avenue, N.W. 

Mr. Joseph Makurath

Internal Revenue Service Chief Counsel

Passthroughs and Special Industries

1111 Constitution Avenue, N.W. 

Washington, D.C. 20224

Ms. Jennifer C, Bernadini

Internal Revenue Service Chief Counsel

Passthroughs and Special Industries

1111 Constitution Avenue, N.W. 

Washington, D.C. 20224

                    Members of the Commercial Building Tax Deduction Coalition 

(as of November 2007)

ACCA - Air Conditioning Contractors of America
AIA – The American Institute of Architects

ARI – Air-Conditioning and Refrigeration Institute

Alliance to Save Energy

American Council for An Energy-Efficient Economy

American Standard

ASHRAE

Association of Energy Engineers

Building Owners & Managers Association International

Consortium for Energy Efficiency

Edison Electric Institute

GAMA - Gas Appliance Manufacturers Association

Honeywell

Illuminating Engineering Society of North America

Imark Group

Institute for Market Transformation

Insulation Contractors Association of America

Inter-National Association of Lighting Management Companies

International Council of Shopping Centers

Johnson Controls

MCAA – Mechanical Contractors Association of America

Midwest Energy Efficiency Alliance

NAESCO - National Association of Energy Service Companies

NAIMA – North American Insulation Manufacturers Association

NASEO – National Association of State Energy Officials

NAED – National Association of Electrical Distributors

National Association of Industrial and Off

NEMA – National Electrical Manufacturers Association

NEMRA -- National Electrical Manufacturers Representatives Association

National Lighting Bureau

National Roofing Contractors Association

Natural Resources Defense Council 

NECA -- National Electrical Contractors Association

Owens Corning, Inc.

PHCC – Plumbing Heating Cooling Contractors 

PIMA – Polyisocyanurate Insulation Manufacturers Association

RILA – Retail Industry Leaders Association

SMACNA

SPFA

The Real Estate Roundtable
� For more information regarding the coalition, its members and its activities, see http://www.efficientbuildings.org/
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